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D) MONYNN XN 7MINNN AR HNINY”7 DXNN 00N 7912983 ¥1)9Y IN D'Ppoya
7912583 9999”7 DY201N 1PN ,PIVN 1D DN DX NPONT 1N ,THMIND-OVIN NNMINNY
MADINA HINVP NV’ 12YTNH 7D MOYY YDaN  NNT YD 7.518) Hwynd AN P2 ,mon»nn
A2YTIND IR SVDNNNND MO PTHNY IN IIYD DY) DPMINN-YVIN DIVYN D) 18 7oinyd
T IMIYIS .MINI YN MTD 12 YOV IDIND INID NN DXIDY 2D PUINMIND HYAY IWaNOY NN
NAPY 19D ,86 PYDA NYTN THIRNPND NMNAD2 1PY TINN G0N PIVN NYAPN N29 PYD HV

N3N P92

N1 NINNY 86 9IYD - INDYIINN 141.6

91ND7 YONRIYIN PPINKN YA ,0»POYN DDANN PIND N29 PYDY 920NN 171272 NNIND
STINN DXDI-DY NN /NN INNINNY PHININNN Jya Mrns NN YY) M3 j9INa
SIPDTI Y2IP NI TINND 86 PYD NI TINND 86 PYDA YN ININ PN

“Any abuse by one or more undertakings of a dominant position
within the common market or in a substantial part of it shall be
prohibited asincompatible with the common market in so far asit
may affect trade between Member States .Such abuse may, in
particular, consist in:

a) directly or indirectly imposing unfair purchase or selling prices
or unfair trading conditions;

b) limiting production, markets or technical development to the
prejudice of consumers,

¢) applying dissimilar conditions to equivalent transactions with
other trading parties, thereby placing them at a competitive
disadvantage;

d) making the conclusion of contracts subject to acceptance by the
other parties of supplementary obligations which, by their nature

.229,228 0ya ,(14.11.95) 2446 NN ,1995 — YWD (2 'ON NPAN) DPPOYN DOINN PIN NYND NN 1

Y9 93 91939 NI ION ,DPPOYN DYNN PN DY DMIWPNL IMYNND NN YNSY” Mvd3an 1PN L
ATPOOM PINN DY MIVN WP YIANNI ININID WIY KON ;7NN

1229 70y2,194 12715 DMPOYN DYNN ,BYA PAVT NN A IR ,1/93 0 >N N 28
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or according to commercial usage, have no connection with the
subject of such contracts.”

sabuse’ - 121w 1979HN0 NNNN YV NITHIN 86 PYDA PR ,DPPDY DN DY MPd PN 7172
(d) 7y (8) DIVP DXYDI MRDNN MNONTA JPY TIND NNNN DY NN HY TINDY N
1Y Y 017 1120 ,NON MINDNT DY PN PO D 0I»sn Van Bad & Belis or1mmbnn
European Court of -n 9 n2any nyn NNINWN 11 17120 . 7292 D189 >wynd Hann 86 Py Hv

: PIVN YV YMINDN NY2N2 NYNN NNMINN Dy 0x dn “abuse’ nann v Justice

“The nature of the examples of abuse listed in art. 86 had led
many early commentatorson art. 86 to conclude that art. 86 was
not concerned with monopolization practices but rather with
direct exploitation of market power (what has sometimes been
referred to as ‘exploitative abuses’) .Thisinter pretation, however,
was challenged by the Commission . . . On thisissue, as on many
other jurisdictional issues, the Commission’s expansive
interpretation was backed by the court. In the 1973 Continental
Can judgment the court said that art. 86 ‘is not only aimed at
practices which may cause damage to consumers directly, but
also at those which are detrimental to them through their impact

on an effective competitive structure. . .29

NIV Y90 “abuse’ NN Y wiT Nw TIN 0T 0127 namd Vaentine Korah n1mbnin
: 86 PYD HY DMWN DMNYIN DIDNINI YN

“The authentic English text of the treaty uses the single word
‘abuse,’ but most of the other languages use the double concept of
‘abusive exploitation,” which might be thought to forbid harsh
treatment of those with whom the dominant firm deals. Sincethe
Court’s judgment in Continental Can, however, it has become
clear that conduct by a dominant firm that reduces such
competition asremainsin the market isalso treated as abusive.” 2

,TPNINN-0IN NNMIND PAD DIN0 P MNAND DX XN 98 o Richard Whish 1monn

D) NPIMNMVPN PXNYI NYINN NNMIND 1IN DN TWNI , 7252 7)HPY NPDA 127N 2D WIHTH TN
I

“In order toillustrate the kind of behavior which falls within the
mischief of Article 86 it is helpful to consider exploitative and
anti-competitive abuses separ ately, although thisis not to suggest

-575mya,l. Van Bael & J. Bellis, Competition Law of the European Community (3d ed. 1994) nxy 9
Europembellage  n ,novxa 9ommnn Continental Can p7n-poo (0”9 MAyn nonwn Tin) 76
.(Corporation and Continental Can Company v. Commission, [1973] C.M.L.R. 199

83 mya,V. Korah, An Introductory Guide to EC Competition Law and Practice (5" ed. 1994) nxn 20
(DP9 nayn nVHPYN TIN)
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that there is a rigid demarcation between these two categories:
the same behavior may savour of both.2
M) MIMINDI PIA DY TOIWNYN NPITNIY )OND TI0PY 13D ONONN NIPNA DTN N9 T
0T NPINT M NN DY NMODN MYV 12IP OV IWUR DI DY DI 11 NINNDD
DY NN TYOVND MINNN DRNND XY - MMPY MYN2 MYPNND OO0YN ,0NNN
T2 NMIMPOT NOYVLNN NRSIND XON POIDIMNN

N29 o0 N9 - MIINDINA PA DY 7OIWNYN NN,

TRYN (N :INI9N MTID> DN DYDY ,0MPOYN DDNN PIND (N)IN29 PYD IWON NOWY 19D
N DOPOYI MINNN NN NPNOND DDYN 19N (O ;0T THYN DY YD D10 (3 ; POomn Yy
22 17 NIPNA (N)N29 PYO MTIO> NIMPNN NN NNY ININ .DN YND

P99 Yy mrp.7.1

MIINDIA P32 NN MINND NPNINDA MNPV DY PN NNXNI NYA YD NPYNND DIPN PR
3 \PINP TV PIY NNPN PINY RO ODWN PN DY THynn

WA YN DY NYIY DI 7.2

DN DY MPYLN DD NY L, NNT OY 24 N0 MNIIND NOT NPN DNOI8 NN DY MYLN DV
12 AWPNN ,NYVNN GNN DY PIva YTHYN  .DYPoYN DYNN PIN YYa N2 DMOIN
Y192 DYPYI ,PMNNIN D) DXNYDY MPYLNN NIVN ,PYLNN VXA M) ,PYVNN NYNINND

.D»POYN DWANN PIN MNNNND INNN I9NY 1D N2 ¥ ONN PHAD

.271mya,R. Whish & B. Sufrin, Competition Law (3 ed. 1993) nx 22

MO I ;(NIN29 JOP PYD MNNN HY POINT MNT PIINNN 2D ,(AIN29 JOP PYDY XD NN 22
.N29 PYD NHNN TN NIND DXV NPNIAL DK (N29 YOP PYD DMINN NNMNIN

MM .(D9DN DMNNI 1Y) NPMIND MMNPY YW DINNA PLIAMN NHYID DNN Pra MMM 27.6.95 ora 23
DINN NI2YN DYV , T YY NPPIN NN MNINDPL P12 D) , 1IN ININDIA PIA DY D) NYIONN NN PINY ()26 Pyo
VPP MINDI P32 97930 Y9N S 1.9.97 DN ANONI T ;NYDY DY NIIONN NYN ,TY NPNINDIN MNPWN
DTN NON L, 7HMING 127 NIVYPNN DINNA 1919105 1N7/¥a MIINDIA Pra NN Ty NTI9NN DH1V*ad mwyy”
P32 5V NM9D ,NIPN Y51 .ANNT ,NT 20VWA NYPA . MAINNY YYD NNNS IRND 1YY PN N NNy
TIPVITPT RINY L, PN NNTIONA N NPX DTINN PINT T P19 MINMN INYI N29 PYDY )INI»I
T2ONY 3 ya (0DND DIV ,8.5.97) DNNND /) NV NNVYPNI NIINIVWD N193ND P12 ,7/95 7Y NI . POINA

.D9TINN PTN-POY

vn N JAreeda & Turner or1monn o mx ,»There is no redeeming virtue in deception” 24
1Y TIND2 LOPLM NP 39
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NN Federal Trade Commission-n wxa2 ymywa 1y qwN  Earl Kintner 75 Yy anx

Consumers presumably make purchasing choices based on an
evaluation and comparison of the merits of each product offered
for sale; reliable information concerning available products is

G. Stigler :George Stigler n95955 9213 ©19 1N SV PRHN IR AN AN ,MINND YN P2 wpy 30
“The Economies of Information” 69 Journal of Political Economy 213 (1961)

F.M. Schere and D. Rodd, Industrial Market :nx7 ,;mannY yn pa wpn Sv mHos nopoy 3
Structure and Economic Performance (Houghton Mifflin Co., Boston 3" ed.1990), at pp. 572-
592
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TONNN AN NPYTA % 1200 7100 13 2135 N3N, 1T 19 W Maswn 1Y ¥ OX 9341 YW 199DaY NnY NN
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Price Difference in Almost Competitive “J.W. Pratt. D.A. Wise and R. Zeckhauser “ :nnq 33
Scherer & Ross, Supra note 31, 51 Markets”, 93 Quarterly Journal of Economics 206 (1979)
.at pp. 572-573

. Benham. “The Effect of Advertising on :1x7 ,M>X9) D PNNY YN P OPONNN WPY XoNnTo 34
15 Journal of Law and Economics 337 (1972) ”J.E. Kwoka. Jr.; the Price of Eyeglasses
74 American Economic Review Advertising and the Price and Quality of Optometric Services
. 211 (1984)
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critical to such evaluation and comparison. Misleading
information can be provided the consumer through nondisclosure
or silence on the part of an advertiser as well as through an
affirmative statement that is false .Such deceptive or unfair
advertising practices alter consumer choices which in turn leads
to a misallocation of resources. Consumer wants are not satisfied,
and consumer confidencein producersisunder mined.®

7972583 YNaY Moy . 7.4
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Because of the possibility that the total effect of an
advertisement may be misleading, the literal or technical truth
of separate parts does not preclude the Federal Trade
Commission from finding a violation of Section 5 of the Federal
Trade Commission Act.

. o .
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MIRPIAN PINY 3 PYD ,1973-35vn 0995 PHN) DXHINN PIND 15 PYD NONT 090N DPIiPXNI D) NV
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Truthful representations that cause consumers to draw
incorrect inferences are treated similarly to other deceptive

ractices .3 (Emphasis added).
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(O»9 W Myn nopwn TN 136-37 mya 0w Kintner nxn 37

;Davis v. Southern Bell Telephone, 755 F.Supp. 1532, 1535-36 (S.D. Fla. 1991) :xnan1y ,nxn 38
National Ass'n of Pharmaceutical Mfrs. V. Avyerst | aboratories, 850 F.2d 904, 916-17 (2d. Cir.
Int'l Travel Arrangers v. Western Airlines, 623 F.2d 1255 (8" Cir.), cert. denied, 449 U.S. ;1988)
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NNND MIVY PN Hya »T-Sy D157 YL Y , 00 Areeda & Turner oNP INND
: ©Y12NNN AT .OPPOYN DOYANN MT DY NYPAY

A monopolist’s misrepresentations encouraging the purchase of
his product can fit our general test for an exclusionary practice
when the impact on rivals is significant; deception of buyers can
impede the opportunities of rivals. Even apart from itsimpact on
rivals, deception is undesirable because it can injure buyers and
offend public morality.»

(de minimis) mnsn npn - Areeda & Turner.8.2

-9 2 PYD DY NAYD POIDMN DY ST-DY MHYLNA PONY TPNIPYN DN OY 711 T2
19,0t XYM MM VI Areeda & Turner 1onn ,nexnn Maoxa Sherman Act
:DMPI2TO .YLN DY NNIYL 120 NI NMIPTNN YW DXIPNN 12D

Thereisno redeeming virtuein deception, but thereisa social
cost in litigation over it.%
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Control Data Corp. v. Int'| Business Machines, 306 F.Supp. 839, 848-49 (D.Minn. ;1063 (1980)
.1969), aff’d, 430 F.2d 1277 (8" Cir. 1970)

.278 mya ,P. Areeda& D. Turner, Antitrust Law, vol. [l (1978) nx3?

.op 40

.694-95 mya 1996 mwo Areeda & Turner v o2>nY Supplement-n N 0y NN ;279 mya vol. 1110w 4
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That particular buyers might have been deceived is not itself of §2
concern.s

NVNY THIRPINRD IYNN DY 2IWN VDN GPYN IYOINY DNIINI NP9 YONN PRYN 90N
Sherman AcCt-5 2 9y0  .NIN2 NNDIN DWW TORNPVND WA 13 NIV PN Hv
NDY ,DPMINN-YVIN DVWYN P YD T2 IDIN,7DIIVNINNNN XY NN PTONN PRPIIIND

: ROSS "N 1NN 1991010 DY PI2T NN NN D180 Ywyn

Significantly, then, Grinnell interprets [section] 2 to prohibit a
firm from improperly gaining or retaining monopoly power. It
does not prohibit a monopolist from exercising power wher e such
exercise does not affect the firm’s ability to maintain _power.
Thus, for example, simply charging high prices would not violate
[section] 2, because such a straightforward exploitation of
consumer s does not entrench the monopolist’s position —indeed, it
may have the opposite effect, by attracting new entry. The
approach taken under the Sherman Act contrasts somewhat with
the approach taken in Europe. Article 86 of the Treaty of Rome,
which prohibits “abuse of a dominant position,” defines such

abuseto include " unfair selling prices.” # (Emphasis added).
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International Travel Arrangersv. yTn-poaa nanaina )7 PYINN Hya 12 YO U

;09 Western Airlines noywnn m1an nmm nwis nmixa %.Western Airlines

NYLN NNIDIY DY YOI NNND N ,DXDNIDN NAYN MP PN DV Toynn (“Western”
Npoyw mMan ,(“ITA” :onY) International Travel Arrangersbw nnoo NN YN Mn-oy
9N MNP DNMIND DYONN HY MINNNY DY TWR L (“TGCS’) nyn¥ap 1Dv MoVl
NN S VOVYNN-NY ,Sherman Act-5> 2 Pyo b Western 7 movis nyan nwnin ITA
TN ITA NIVY MY PTN-PO IR IR DMWY LIYHN-MA I TA NVS PO NYIANN
NONLITA 931 MANNND SYNNND XD NYLNN NYIDION YON NN X NI 2D PPN WHTH

: VAYNN-TPA 12T . PIVD NNDND NYINHOT-DY I TA T30 11NN VDD SYNNND NPT

Important to our ruling isthat the purpose and direction of the anti-

TGC campaign was not to compete with ITA’sTGCs, but rather was

to prevent TGCs from becoming a competitive threat to Western’'s

regularly scheduled air service. .. Thisisthe difference we perceive

in this case. Western did not choose to compete with ITA’s TGCs,

but rather chose to prevent TGCs from becoming competition in the

market place.#
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The concept of abuse is an objective concept relating to the
behavior of an undertaking in a dominant position which is such
as to influence the structure of a market where, as a result of the
very presence of the undertaking in question, the degree of
competition is weakened and which, through recour se to methods
different from those which condition normal competition in
products or serviceson the basis of the transactions of commercial
operators, has the effect of hindering the maintenance of the
degree of competition still existing in the market or the growth of

that competition.#
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Hoffmann-LaRoche & Co. AG v. Commission of the European Communities, [1979] 3 nxa %9
.290-91 mya ,C.M.L.R. 211
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